
STATEOFDELAWARE 

PUBLICEMPLOYMENTRELATIONSBOARD 

IN RE:
 

COLONELof NEWCASTLECOUNTYPOLICEDEI'ARTMENT
 

Repre sent ation Petiti on No. 94 ·01 ~09 7 

New Cas tle County (he re ina fte r " Count y") is a pu blic employe r within the 

me aning of § 1602 (1) of the Poli ce Offi cers ' and Fir ef ighter s ' Employment Rel ation s 

Act . 19 DeLC , Chapter 16 (hereinafter "Act"). The Colonel or Chief of the New Castle 

County Po lice Department is a publi c emplo yee wi thin the mean ing of 19 Del.e , 

§1602( k) . AFSCME. Counci l 81, Local 3 109 is an empl oyee organi zation within the 

-
mean ing of 19 Del.e, § 1602(f) . 

On Janu ary 31, 1994 . New Cas tle County filed a rep resentation petition seeking 

to amen d the exist ing bargainin g un it of Man agers and Admi nis trato rs of which 

AFSCME Local 3 109 is the exc lus ive bargainin g representative. The pe tit ion seeks to 

remove the "positi on of Colon el of the New Ca stl e County Police from the bargaining 

unit becau se it is the only posit ion in the unit cove red by the Poli ce Offic ers ' and 

Firefi ght ers ' Empl oyme nt Relati ons Act , as administe red by the Publi c Employment 

Relati on s Board (her einaft er "PERB"). The County states in its petiti on that the 

Colonel is the only bar ga inin g unit emp loy ee who serve s at the plea sure of the 

Count y Executi ve. 

On February 23, 1994 , AFSCME filed it s respons e to the County' s petition . It 

assert s that in 1986 , when the New Castle Cou nty Poli ce Capt ain s and Major s wer e 

sever ed from the Mana gers and Admini str ator s bargaining unit , the PERB did not 

1 All other employ ees in the bargainin g unit are covered by the Righ t of Public 
Employ ee s to Organ ize . 19 De I.C , Chapte r 13 . as adm iniste red by the Gov ernor 's 
Council on Labor. 
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remov e the Co lone l from the unit at that time "due to his duties and respons ib iliti es" . 

It furth er stated tha t because the Colone l is a membe r of Loca l 3109, jur is diction in 

this case remains with the Gov ernor's Council on Labor. 

The PERB convened an info rma l confe rence in this cas e on March 8. 1994 . 

During that confe rence the parties agree d that the Colonel is, and has been. covered 

by the Police Officer s and Firefigh ters Emp loyme nt Relations Act s ince its ef fec tive 

date of September. 1986. and is. therefo re , subje ct to the j urisdic tio n of th e Pub lic 

Employm ent Relation s Board . Th is is consi stent with the holding in In the Maller of 

the Unit Clarificatjon Petiti on of FOP Lodge NO. 5. et u, Rep. Pet. 86·12·008 (Del. PERB. 

21987). The Execut ive Director further clarified that the Po lic e Co lo nel was 

ineligible for inclusion in a bar ga ining unit govern ed by 19 Del. C , Chap ter 13, 

because polic e offi cers are expr essly exclud ed from that statu tes coverage . 

As a result of the info rmal conferenc e th e parti e s agre ed to submit their 

positions with respect to s tatu s of the position o f Colonel insofar as the relationship . 

if any , with AFSCME, Local 3 109, as the barga ining representative. 

The County filed its position on March 29, 1994. It argues that beca use the PER B 

has determined that the Colonel is ineligible as a matter of law for inclusion in the 

exi sting Manager s and Admin istrator s ba rgaining unit, the posi tion is the refore a 

"non -bargaining unit posi tion". It asserts that AFSCME retains no represent at ional 

rights if the Colonel is sever ed from the bargaini ng unit. Because the pos ition is 

inelig ibl e for inclu sion in a bargaining unit with other non-po lice emplo yees. the 

Colon el could be repre sent ed only after the position become s pan of an app rop riate 

barg aining unit unde r PERB repre sentation pro cedure s. 

AFSCME declined to file a positio n statement. 

2 This decision he ld that police officer s were expre ss ly removed from the cove rage 
of 19 De LC, Chap ter 13 by the passage of the Poli ce Officers' and Firefighters Act. 
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Thi s c ase pre sent s a un ique s ituat ion because o f the exis ting public sector 

labor laws in Delaware. Th e Right of Publi c Employees to Organize. 19 DeI.C. Chapter 

13. cove red all public sec tor employe es unt il 1984 . 3 That statute ha s bee n amend ed 

thre e times in the last ten years to expl icit ly exc lude all publ ic schoo l emplo yees . 

polic e o ffice rs and fi refig hte rs from it s coverage . Chapter 13 provide s for 

representation proce dures to be admin istered by the Gove rno r 's Counc il on Labor. 

crea tes the obliga tion to co llec tivel y ba rgai n , and pr ov ides the partie s th e 

oppo rtunity to mutua lly agree to med iate negotiation impas ses. 

Public school emp loyee s. police and firefighter s who were removed from the 

coverage of 19 De l.e , Chapter 13 were placed under the jurisdi ction of the PERB which 

administers two statutes . Each of these simila r statutes provides for the resoluti on of 

unfair labo r prac tice charges . the issuanc e of declaratory s tatements app ly ing the 

law. representation pro cedu res and manda tory impasse resol ution proced ures. These 

- new laws di d not , however , require the PERB to rece rtify or otherwis e exa mine 

exist ing barga inin g units. As j uri sdi cti on was trans ferred from th e Gov ernor ' s 

Council to the PERB , exi sting bargaining units and the status of their exclu sive 

representative s remain ed in tact until a qu estion concern ing representation was 

properly raised und er the PERB statute s. 

The PERB ha s consi stently held th at wher e a que stion concerning 

representation is prop erly rai sed. it will make its determinatio n of app ropriaten ess 

based upon the petition before the Board . Where parries are able to mutually agree as 

to the compositio n of a bargainin g unit and where their agreement does not violate 

3 In 1984. the Publi c School Employment Relations Act was passed. the PERB was 
create d and professional publi c sc hoo l employ ee s we re ex plic itly exc lude d from 
coverage of Chapter 13. In 1986, police offic e rs and firef ighte rs were ex plicitly 
excluded from Chapter 13 coverage. and a statute (19 DeL C. Chapter 16) was created 
which mirrored the provi sions of the publi c school act placing these emplo yees 
under the ju risd iction of the PERB . The public school act was amended in 1990 to also 
cove r all othe r public school employ ee s. 
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th e st atutory mand ates . in the inte rest of promoting harmon iou s and coo pe rative 

re lationships , the PERB has not arbitr aril y superse ded the desi res of th e parti es by 

certify ing an equally app ropriat e al te rnative uni t. Simi larly. the PERB has not raised 

an is sue concerni ng the propriety of an ex isti ng ba rgaining unit independent of a 

pet it ion from an intere sted party . 

In 1986. the PERB proc essed a rep resent ation peti tion wh ich removed Cap tain s 

and Major s of the New Ca stle Coun ty Poli ce Departmen t from the bargaining unit of 

Manage rs and Admini str ator s . That petit ion initi ally so ught to al so remo ve the 

Colonel from the bargainin g unit , but the parti es agreed to delet e the Colo nel from 

the petit ion when that position bec ame the on ly remaining obs tacl e ( 0 its mutual 

resolu tion. The PERB did not make a rulin g concerning the sta tus o f the Colonel 

und er the Poli ce Office rs' and Fir efight ers ACI, nor did it make any ruling as to the 

confidential nature o f that pos it ion. 

The present petiti on raises for the first time the status o f the Co lonel and the -
app ropr iatene ss of the inclusion of that position in the ex isting bargai n ing unit of 

Manag er s and Administ ra to rs . It shou ld be note d th at th is case pr esent s a 

circum stan ce whi ch is uniq ue to New Castle Count y and spec ifica lly to the Colonel of 

the Po lice Dep artm en t. Having determin ed that I ) the Co lone l is ineli gibl e for 

continut ed inc lus ion in the Managers and ' Administr ator s bargainin g unit, and 2) the 

PERB has exc lusive j uri sdi ct ion ove r the Colonel beca use police office rs are excl uded 

from coverag e under Chapt er 13, the posi tion of Colone l is removed from the exist ing 

barg ai n ing un it. 

The rep re sent at ion obli gation of an e xc lus ive bargai ning rep resen tativ e 

arise s spec ifically (rom the cert ifi cat ion of a labor organ iza tio n , co nsis tent wi th the 

wishe s of t he bargainin g unit membe rs as expre ssed thro ug h an e lectio n . The 

union 's obl igation is to repre sent the members of the barg ainin g un it , as defined by 

the clas sificati on s set forth in the unit definit ion, and is not an ob lig ation to 
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repre sent indi vidu al per sons o r positi on s inde pende nt of th e barg ainin g unit. 

Consequently, whe n the bargaining unit is amen ded to excl ude a positi on, the dut y to 

rep resent that posi tion does not con tinue . Should emplo yees desi re to be represent ed , 

the sta tu te prov ides proced ures by which this ca n be accomp lished . 

CQNQ.USI ON 

Based on the foregoing, the posit ion of Co lonel of the New Castle County Police 

Dep artm ent is hereb y removed from the bar gainin g of Manag er s and Adm inistrators , 

as defin ed in DOL Case . 100. Having so amended the unit. AFSCME Local 3109 remain s 

the exc lusive bar gain ing represent ative of the bargai ning unit ; however . becau se 

the Co lonel is no longer included within the bargai ning unit de finitio n . AFSCME is 

relieved of its obl iga tion to represe nt the posit ion of Co lonel. 

IT IS 50 ORDERED . 

lsI D ~b o rah L Murra y-Sh ,v var d lsi Charl,s D , LODf . I r 
DEBORAH L. MURRA Y-5HEPPARD CHARLES D. LONG. JR. 
Principal Assistant Executi ve Di rect or 
Delawar e Public Em ployment Relations Bd . Del aware Public Employment Relations Bd . 

DATED: June 22. 1994 
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